This is the final version of the rule as adopted and may be used
to determne tax liabilit and exenptions until such tinme as the
codified version is available fromthe Code Reviser's Ofice..

NEW SECTI ON

WAC 458-20- 24001A Sal es and use t ax deferral - -
Manuf acturi ng and research/devel opnent activities in distressed

areas- - Applications filed prior to August 1, 1999.
I ntroduction. Chapter 82.60 RCW establishes a sales and use tax
deferral program The purpose of the program is to pronote

econom ¢ stinulation, create enploynent opportunities, and
reduce poverty in certain areas of the state. The | egislature
established this program to be effective solely in those areas
and for those circunstances where the deferral is for
investnments that result in the creation of a specified m ninmm
nunber of jobs or investnent for a qualifying project.

The program applies to sales and use taxes on nmaterials and
| abor and services rendered in the construction of qualified
buil dings or acquisition of qualified machinery and equipnent
and requires the recipient of the deferral to mintain the
manuf acturing or research and devel opnent activity for an eight-
year period. This rule does not address RCW 82.08.02565 and
82.12. 02565, which provide a statewde sales and use tax
exenption for wmachinery and equipnent wused directly in a
manuf act uri ng operation. Refer to WAC 458-20-13601 for nore
information regarding the statew de exenption.

This program was enacted in 1985. The | egislature made
maj or revisions to program criteria in 1993, 1994, 1995, 1996,
and 1999, specifically to the definitions of "eligible area,"
"eligible investnent project,"” and "qualified building." Each
revision created additional criteria for prospective applicants.
This rule is witten in three parts and covers applications made
prior to July 31, 1999. Each part sets forth the requirenents
on the basis of the period of tine in which application is nade.
Refer to the vyear during which application was nade for
informati on on an individual application. For applications nade
after July 31, 1999, see WAC 458-20- 24001

The enploynent security departnment and the departnment of
comunity, trade, and econom c devel opnent adm ni ster additional
prograns for distressed areas and job training and should be
contacted directly for informati on concerning these prograns.

PART |
Applications after July 1, 1995, to July 31, 1999

(1) Definitions. For the purposes of this part, the

following definitions apply for applications nade on and after
July 1, 1995, and before August 1, 1999:
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(a) "Acquisition of equipnment or machinery" neans the
equi pnent and machinery is under the domi nion and control of the
reci pi ent.

(b) "Applicant” neans a person applying for a tax deferra
under chapter 82.60 RCW

(c) "Certificate holder" neans an applicant to whom a tax
deferral certificate has been issued.

(d) "Conputer-related services" neans services that are
connected or interact directly in the manufacture of conputer
hardware or software or the programmng of the manufactured

har dwar e. This includes the nmanufacture of hardware such as
chi ps, keyboar ds, noni tors, any other hardware, and the
conmponents of these itens. It includes creating operating
systenms and software that will be copied and sold as canned
sof t war e. "Conputer-related services" does not i ncl ude
informati on services. The activities perforned by the

manuf acturer to test, correct, revise, or upgrade software or
hardware before they are approved for sale to the consunmer are
consi dered computer-rel ated services.

(e) "Departnent” neans the departnent of revenue.

(f) "Eligible area" nmeans one of the areas designated
according to the followi ng classifications:

(i) Unenpl oynment county. A county in which the average
| evel of unenpl oynent for the three cal endar years preceding the
year in which an application is filed exceeds the average state
unenpl oynent for those years by twenty percent. In making this
cal culation, the departnent will conpare the county's average
unenpl oynent rate in the prior three years to one hundred twenty
percent of the state's average unenploynent rate based on
of ficial unenploynent figures published by the departnent of
enpl oynment security;

(i1i) Median incone county. On and after June 6, 1996, a
county that has a median household inconme that is less than
seventy-five percent of the state nedian incone for the previous
three years;

(rii) MSA. A netropolitan statistical area, as defined by
the Ofice of Federal Statistical Policy and Standards, United
States Departnent of Commerce, in which the average |evel of
unenpl oynent for the calendar year immedi ately preceding the
year in which an application is filed under chapter 82.60 RCW
exceeds the average state unenploynent for such cal endar year by
twenty percent;

(iv) CEZ and county containing a CEZ A designated
comunity enpowernent zone (CEZ) approved under RCW 43.63A. 700
or a county containing such a comunity enpowernent zone;

(v) Tinber inpact area towns. A town with a popul ation of
less than twelve hundred persons that is located in a county
that is a tinber inpact area, as defined in RCW 43.31.601, but
that is not an unenploynment county as defined in Part I;
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(vi) CGovernor's designation county. A county designated by
t he governor as an eligible area under RCW 82.60.047; or

(vii) Contiguous county. A county that is contiguous to an
unenpl oynment county or a governor's designation county.

(g)(i) "Eligible investnent project" neans:

(A) An investnent project in an unenploynent county, a
medi an i ncome county, an MSA, a tinber inpact area town, or a
governor's designation county; or

(B) That portion of an investnent project in a CEZ a
county containing a CEZ, or a contiguous county, that 1is
directly utilized to create at |east one new full-tine qualified
enpl oynent position for each seven hundred fifty thousand
dol l ars of investnent.

(ii) "Eligible investnment project”™ does not include an
i nvestment project undertaken by a light and power business as
defined in RCW 82.16.010, other than that portion of a
cogeneration project that is wused to generate power for
consunption wthin the manufacturing site of which the
cogeneration project is an integral part. It also does not
include an investnent project that has already received a
deferral under chapter 82.60 RCW

(h) "Industrial fixture®™ nmeans an item attached to a
building or to land. Fixtures becone part of the real estate to
which they are attached and upon attachnment are classified as

real property, not personal property. Exanpl es of "industrial
fixtures" are fuel oil lines, boilers, craneways, and certain
concrete sl abs.

(i) "Initiation of construction,” in regards to the

construction, expansion, or renovation of buildings, neans the
commencenent of on-site construction work. Land clearing prior
to excavation of the building site does not conmence
construction nor does planni ng comrence construction.

(j) "lInvestnent project” nmeans an investnment in qualified
buil dings or qualified nmachinery and equi pnent, including |abor
and services rendered in the planning, installation, and
construction of the project. Wen an application for sales and

use tax deferral is tinely submtted, costs incurred before the
application date are allowable, if they otherw se qualify.

(k) "Manufacturing" has the neaning given in RCW 82.04. 120.
Manuf acturing, for purposes of the distressed area deferral
program also includes conputer programmng, the production of
conputer software, and other conputer-related services, and the
activities performed by research and devel opnent | aboratories
and conmercial testing |aboratories.

(I') "Operationally conplete" neans the project is capable
of being used for its intended purpose as described in the
appl i cation.

(m "Person" has the neaning given in RCW 82.04.030.
"Person” does not include the state of Wshington or its
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institutions. "Person" can be either a |essee or a |essor, who
can apply separately for individual investnent projects at the
sane site, if they conply with the other requirenents of RCW
82. 60. The | essor/owner of the structure is not eligible for

deferral unless the wunderlying ownership of the buildings,

machi nery, or equipnent vests exclusively in the |essor/owner,

or unless the lessor has by witten contract agreed to pass the
econom c benefit of the deferral to the |lessee in the form of

reduced rent paynents.

(n) "Qualified buildings" neans construction of new
structures, and expansion or renovation of existing structures
for the purpose of increasing floor space or production

capacity, wused for manufacturing and research and devel opnent
activities.

"Qualified buildings” are limted to structures used for
manuf act uri ng and research and devel opnent activities.
"Qualified buildings" include plant offices and warehouses if
such facilities are essential or an integral part of a factory,
mll, plant, or |aboratory. "OfFfice" means space used by
professional, clerical, or admnistrative staff. For pl ant
office space to be a qualified building its wuse nust be
essential or integral to the manufacturing or research and
devel opnent operation. Ofice space that is used by supervisors
and their staff, by technicians, by payroll staff, by the safety
officer, and by the training staff are exanples of qualifying
of fice space. "Warehouse" neans facilities used for the storage
of raw materials or finished goods.

(o) "Qualified enploynent position" neans a permanent full -
time enployee enployed in the eligible investnment project during
the entire tax year. The "entire tax year" nmeans the full-tine
position is filled for a period of twelve consecutive nonths.
"Full time" nmeans at |east 35 hours a week, 455 hours a quarter,
or 1,820 hours a year

(p) "Qualified machinery and equipnent” neans all new
i ndustri al and research fixtures, equi pnent , and support
facilities that are an integral and necessary part of a
manufacturing or research and devel opnment operation. "Qualified
machi nery and equi pnent” includes conputers, desks, filing
cabi nets, photocopiers, printers, software, data processing
equi pnment, |aboratory equipnent; manufacturing conponents such

as belts, pulleys, shafts and noving parts; nolds, tools and
di es; operating structures; and all equi pnent used to control or
operate nmachinery. It also includes machinery and equipnent
acquired under the terns of a |ease by the recipient. "New' as
used in this subsection neans either new to the taxing
jurisdiction of the state or newto the certificate hol der

(q) "Recipient"” neans a person receiving a tax deferral
under this program

(r) "Research and developnment” neans the devel opnent,
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refinement, testing, marketing, and comercialization of a
product, service, or process before commercial sales have begun.
As used in this subsection, "comercial sales" excludes sal es of
prototypes or sales for market testing if the total gross
receipts from such sales of the product, service, or process do
not exceed one mllion dollars.

(2) Issuance of deferral certificate. The departnment will
issue a sales and use tax deferral certificate for state and
| ocal sales and use taxes due under chapters 82.08, 82.12, and
82.14 RCW for an eligible investnment project. The depart nment
will state on the certificate the anobunt of tax deferral for
which the recipient is eligible. Reci pients nust keep track of
how much tax is deferred.

(3) Eligible investnment anount. There may or may not be a
hiring requirenent, depending on the |ocation of the project.

(a) No hiring requirenents. There are no hiring
requirenents for qualifying projects located in distressed
counties, MSAs, nedian incone counties, governor-designated

counties, or tinmber inpact towns. Monitoring and reporting
procedures are explained in subsection (10) of this rule.
Buildings that will be used partly for manufacturing or research

and devel opnment and partly for other purposes are eligible for a
deferral on a proportionate basis. Subsection (4) of this rule
expl ai ns the procedure for apportionnent.

(b) Hring requirenents. There are hiring requirenents for

qualifying projects located in CEZs, in counties containing
CEZs, or in contiguous counties. Total qualifying project
costs, including any part of the project that would qualify

under RCW 82.08.02565 and 82.12.02565, nust be examned to
determ ne the nunber of positions associated with the project.
An applicant who knows at the tine of application that he or she

will not fill the required qualified enploynent positions is not
eligible for the deferral. Applicants must nmake good faith
estimtes of hiring. The applicant applies for a deferral of

i nvestnent that correlates to the estimted nunber of persons to
be hired. The investnent nust include the anmount of machinery
and equipnent eligible for the exenption under RCW 82.08. 02565
and 82.12. 02565. An applicant can anmend the nunber of persons
hired until conpletion of the project. The qualified enpl oynent
positions filled by Decenber 31 of the year of conpletion are
the benchmark to be wused during the next seven years in
determ ning hiring conpliance.

(i) Total qualifying project costs are divided by seven
hundred fifty thousand, the result being the qualified
enpl oynent positions.

(iit) In addition, the nunber of qualified enploynent
positions created by an investnent project will be reduced by
the nunmber of full-tinme enploynent positions maintained by the
recipient in any other comunity in this state that are
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di splaced as a result of the investnent project. This reduction
requires a reexam nation of whether the seventy-five percent
hiring requirenment (as explained below) is net.

(tii) This nunber, which is the result of (i) and (ii) of
this subsection, is the nunber of positions wused as the
benchmark over the I|ife of the deferral. For recipients
locating in a CEZ or a county containing a CEZ seventy-five
percent of the new positions nust be filled by residents of a

CEZ located in the county where the project is |ocated. The
departnent has instituted a geographic information system (@YS)
to assist t axpayers in determining taxing jurisdiction

boundaries, local tax rates, and a mapping and address | ookup
system to determ ne whether a specific address is within a CEZ
The system is available on the departnment's internet website at

http://ww. dor. wa. gov. For recipients located in a contiguous
county, residents of an adjacent unenploynent or governor-
designated county must fill seventy-five percent of the new
posi ti ons.

(iv) The qualified enploynment positions are reviewed each
year, beginning Decenber 31st of the year the project 1is
operationally conplete and each year for seven years. If the
recipient has failed to create the requisite nunber of
positions, the departnent will issue an assessnment as explai ned
under subsection (11) of this rule.

(v) In addition to the hiring requirenments for new
positions wunder (b) of this subsection, the recipient of a
deferral for an expansion or diversification of an existing
facility nust ensure that he or she mintains the sane
percentage of enploynment positions filled by residents of the
contiguous county or the CEZ that existed prior to the
application being nade. This percentage nust be naintained for
seven years.

(vi) Qualified enploynment positions do not include those
positions filled by persons hired in excess of the ratio of one
enpl oyee per required dollar of investnent for which a deferra

is granted. In the event an enployee is either voluntarily or
involuntarily separated from enpl oynent, the enploynent position
will be considered filled if the enployer is either training or

actively recruiting a replacenent enployee, so long as the
position is not actually vacant for any period in excess of
thirty consecutive days.

(4) Appor ti onnment of costs between qualifying and
nonqual i fyi ng investnents. The deferral is allowable only in
respect to investnment in the construction of a new building or
the expansion or renovation of existing buildings wused in
manuf acturi ng and research and devel opnent.

(a) Where a building(s) is used partly for manufacturing or
research and devel opnment and partly for purposes that do not
qualify for deferral wunder this rule, the deferral wll be
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determ ned by apportionnment of the total project costs. The
applicable tax deferral wll be determ ned by apportionnent
according to the ratio the construction cost per square foot of
that portion of the building(s) directly used for nanufacturing
or research and devel opnment purposes bears to the construction
cost per square foot of the total building(s).

Apportionment formula:

Eligible square feet of building(s)
= Percent Eligible

Total square feet of building(s)
Percent Eligible x Total Project Costs = Eligible Costs.

"Total Project Costs' means cost of multipurpose buildings
and other improvement costs associated with the deferral
project. Machinery and equipment are not included in this
calculation. Common areas, such as hallways and
bathrooms, are not included in the square feet figure for
either the numerator or the denominator. The cost of the
common areas is multiplied by the percent eligible to
determine the portion of the common areathat is eligible for
deferral.
Eligible Tax Deferred = Eligible Cost x Tax Rate.

(b) Qualified machinery and equipnent is not subject to
apportionnent.

(5) Leased equipnent. The anmount of tax deferral allowable
for |eased equipnent is the anount of the consideration paid by
the recipient to the lessor over the initial term of the |ease,
excluding any period of extension or option to renew, up to the
| ast date for repaynent of the deferred taxes. After that date
the recipient nust pay the appropriate sales taxes to the |essor
for the remaining termof the |ease.

(6) Application procedure and review process. An
application for sales and use tax deferral under this program
must be nmade prior to the initiation of construction and the
acqui sition of machinery and equi pnment. Persons who apply after
construction is initiated or after acquisition of machinery and
equi pnrent are not eligible for the program Applications for
persons subject to hiring requirenments nust include information
regarding the estimated total project cost and the qualified
enpl oynent positions.

(a) Application forms will be supplied to the applicant by
t he departnent upon request. The conpleted application may be
sent by FAX to (360) 586-2163 or miled to the followng
addr ess:

State of Washi ngton
Depart nent of Revenue
Speci al Prograns

P. 0. Box 448

A ynpia, WA 98507-0448
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(b) The departnment will verify the information contained in
the application and approve or disapprove the application within

si xty days. If approved, the departnent wll issue a tax
deferral certificate. If disapproved, the departnment will
notify the applicant as to the reason(s) for disapproval. The

U S Post Ofice postmark or FAX date will be used as the date
of application.

(c) The applicant nmay seek admnistrative review of the
departnent's disapproval of an application within thirty days
from the date of notice of disallowance pursuant to the
provisions of WAC 458-20-100, Appeals, smal | claims and
settl enments. The filing of a petition for review with the
departnent starts a review of departnental action.

(7) Eligible area criteria. The statewide and county
unenpl oynent statistics |last published by the departnent will be
used to determine eligible areas based on unenpl oynent. Medi an
income county designation is based on data produced by the
office of financial management and nade available to the
department on Novenber 1 of each year. The tinber inpact town
designation is based on information provided by the departnent
of enpl oynent security.

If an investnment project is located in an area that
gqualifies wunder nore than one type of eligible area, the

departnent wll automatically assign the project to the eligible
area that inposes the |east burden on the taxpayer and with the
greatest benefit to the taxpayer. |f the applicant elects to be

bound by the requirenents of the other potential eligible area,
the applicant nust nake a witten statenent to that effect. For
exanple, on May 1, 1998, the city of Yakinma qualifies as a CEZ,
and the entire county of Yakinma qualifies as an unenploynent
county. The CEZ requirenents are nore restrictive than the
unenpl oynent county requirenents. The departnent wll assign
the project to the distressed area eligible area unless the
applicant elected to be bound by the CEZ requirenents.

(8 Use of the certificate. A tax deferral certificate
i ssued under this programis for the use of the recipient for
deferral of sales and use taxes due on each eligible investnent
proj ect . Deferral is limted only to investnent in qualified
buil ding or qualified machinery and equi pnent as defined in Part
l. Thus, sales and use taxes cannot be deferred on itens that
do not beconme part of the qualified buildings, machinery, or
equi pnent. In addition, the deferral is not to be used to defer
the taxes of the persons with whom the recipient does business,
persons the recipient hires, or enployees of the recipient.

The tax deferral certificate is used in a manner simlar to
that of a resale certificate as set forth in WAC 458-20-102,
Resale certificates. The certificate holder nust provide a copy
of the tax deferral certificate to the seller at the tinme goods
or services are purchased. The seller is relieved of the
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responsibility for collection of the sales or wuse tax upon
presentation of the certificate. The seller nust retain a copy
of the certificate as part of its permanent records for a period
of at least five years. A bl anket certificate may be provided
by the certificate holder and accepted by the seller covering
all such purchases relative to the eligible project. The seller
is liable for business and occupation tax on all tax deferra
sal es.

(9) Project operationally conplete. An applicant nust
provide the department with the estimted cost of the investnent
project at the tinme the application is nmade. Follow ng approval
of the application and issuance of a deferral certificate, a
certificate holder nust notify the departnment, in witing, when
the value of the investnent project reaches the estimted cost
as stated on the tax deferral certificate.

(a) If a certificate holder has reached its |level of
estimated costs and the project is not operationally conplete,
the certificate holder my request an anended certificate
stating a revised amount upon which the deferral is requested.
Requests nust be mailed or faxed to the departnent.

(b) The certificate holder nust notify the departnent in
witing when the construction project is operationally conplete.
The departnment will certify the date on which the project was
operationally conplete. The recipient of the deferral nust
mai ntain the manufacturing or research and devel opnent activity
for eight years fromthis date

(10) Reporting and nonitoring procedure. Requi renment to
submt annual reports. Each recipient of a deferral granted
after July 1, 1995, nust submit a report to the departnment on
Decenber 31st of the year in which the investnent project is
certified by the departnent as having been operationally
conpl eted, and on Decenber 31st of each of the seven succeeding
cal endar years. The report nust be nade to the departnment in a
form and manner prescribed by the departnent. The report nust
contain information regarding the actual enploynent related to
the project and any other information required by the
depart nent. If the recipient fails to submt a report or
subnmits an inadequate or falsified report, the departnent nay
declare the amount of deferred taxes outstanding to be
i mredi ately due and payable. An inadequate or falsified report
is one that contains material omssions or contains know ngly
fal se statenents and i nformation

(11) Repaynent of deferred taxes. Repaynment of tax
deferred under chapter 82.60 RCWis excused, except as otherw se
provided in RCW 82.60.070 and this subsection, on an investnent
project for which a deferral has been granted under chapter
82.60 RCWafter June 30, 1994.

(a) Taxes deferred under this chapter need not be repaid on
machi nery and equi pnment for |unber and wood product industries,
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and sal es of or charges made for |abor and services, of the type
which qualified for exenption wunder RCW 82.08.02565 or
82.12. 02565.

(b) The follow ng describes the various circunstances under
whi ch repaynent of the deferral nmay be required. CQut st andi ng
taxes are determned by reference to the follow ng table. The
table presunes the taxpayer maintained eligibility for the
entire year.

Repayment Y ear Percentage of
Deferred Tax Waived

(Y ear operationally complete) 0%
0%
0%
10%
15%
20%
25%

0 N o o A~ W N Rk

30%

Any action taken by the departnent to disqualify a
recipient for tax deferral or require paynent of all or part of
deferred taxes is subject to admnistrative review pursuant to
the provisions of WAC 458-20-100, Appeals, smll clainms and
settlenents. The filing of a petition for review with the
department starts a review of departnmental action. See
subsection (d) for repaynent and waiver for deferrals wth
hiring requirenents.

(c) Failure of investnment project to satisfy general
condi ti ons. If, on the basis of the recipient's annual report
or other information, including that submtted by the departnment
of enploynment security, the departnent finds that an investnent
project is not eligible for tax deferral for reasons other than
failure to create the required nunber of qualified enploynent
positions, the departnment w Il declare the anobunt of deferred
taxes outstanding to be imediately due. For exanple, a reason
for disqualification would be that the facilities are not used
for a manufacturing or research and devel opnent operati on.

(d) Failure of investnent project to satisfy required
enpl oynent positions conditions. If, on the basis of the
recipient's annual report or other information, the departnent
finds that an investnent project has been operationally conplete
for three years and has failed to create the required nunber of
qualified enploynent positions, the anount of taxes deferred
will be inmediately due. The departnment will assess interest at
the rate and as provided for delinquent excise taxes under RCW
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82.32.050 (retroactively to the date the application was filed).
There is no proration of the anmbunt owed under this subsection

No penalties will be assessed.
(e) Failure of investnment project to satisfy enployee
resi dency requirenents. If, on the basis of the recipient's

annual report or other information, the departnent finds that an
i nvest ment project under RCW 82.60.040 (1)(b) or (c) has failed
to conply with any requi renent of RCW 82.60.045 for any cal endar
year for which reports are required under this subsection,
twel ve and one-half percent of the amount of deferred taxes wll
be inmmediately due. For each year a deferral's requirenments are
met twelve and one-half percent of the anpbunt of deferred taxes
will be waived. The departnent will assess interest at the rate
provided for delinquent excise taxes under RCW 82.32.050,
retroactively to the date the application was fil ed. Each year
the enploynent requirenent is net, twelve and one-half percent
of the deferred tax wll be waived, if all other program
requirements are nmet. No penalties will be assessed.

(f) The departnment of enploynent security makes and
certifies to the departnent all determ nations of enploynent and
wages required under this subsection.

(12) Debt not extinguished because of insolvency or sale.
| nsol vency or other failure of the recipient does not extinguish

the debt for deferred taxes nor wll the sale, exchange, or
other disposition of the recipient's business extinguish the
debt for the deferred taxes. Transfer of ownership does not
termnate the deferral. The deferral is transferred, subject to
the successor neeting the eligibility requirements of this
chapter, for the remaining periods of the deferral. Any person

who becones a successor (see WAC 458-20-216) to such investnent
project is liable for the full anmount of any unpaid, deferred
taxes under the sanme terns and conditions as the original
reci pi ent.

(13) Disclosure of infornmation. Applications and reports
received by the departnent under chapter 82.60 RCW are not
confidential and are subject to disclosure. (RCW82.60.100.)

PART |1
Applications fromJuly 1, 1994, to June 30, 1995

(14) Definitions. For the purposes of this part, the
followng definitions apply for applications nmade on and after
July 1, 1994 and before July 1, 1995.

(a) "Acquisition of equipnment or machinery" nmeans the date
t he equi prent and machinery is under the dom nion and control of
the recipient.

(b) "Applicant” neans a person applying for a tax deferra
under chapter 82.60 RCW

(c) "Certificate holder" neans an applicant to whom a tax
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deferral certificate has been issued.

(d) "Conmputer-related services" nmeans services that are
connected or interact directly in the manufacture of conputer
hardware or software or the programmng of the manufactured

har dwar e. This includes the manufacture of hardware such as
chi ps, keyboar ds, nmonitors, any other hardware, and the
conponents of these itens. It includes creating operating
systens and software that wll be copied and sold as canned
sof t war e. "Conputer-related services" does not i ncl ude
informati on services. The activities performed by the

manufacturer to test, correct, revise, and upgrade software or
hardware before they are approved for sale to the consuner are
consi dered conputer-related services in this instance.

(e) "Departnment” neans the departnent of revenue.

(f) "Eligible area" neans:

(i) Unenploynent county. A county in which the average
| evel of unenpl oynent for the three cal endar years preceding the
year in which an application is filed exceeds the average state
unenpl oynent for those years by twenty percent. The departnent
may conpare the county's average unenploynent rate in the prior
three years to one hundred twenty percent of the state's average
unenpl oynent rate based on official unenpl oynent  figures
publ i shed by the departnent of enploynent security;

(1) MBA A nmetropolitan statistical area, as defined by
the Ofice of Federal Statistical Policy and Standards, United
States Departnent of Commerce, in which the average |evel of
unenpl oynent for the calendar year imediately preceding the
year in which an application is filed under chapter 82.60 RCW
exceeds the average state unenploynent for such cal endar year by
twenty percent;

(i) CEZ A designated conmunity enpowernent zone
approved under RCW 43. 63A. 700;

(iv) Tinber inpact area towns. A town with a popul ation of
less than twelve hundred persons that is located in a county
that is a tinber inpact area, as defined in RCW 43.31.601, but
that is not an wunenploynent county as defined in this
subsecti on;

(v) Contiguous county. A county that is contiguous to an
unenpl oynment county or a governor's designation county; or

(vi) CGovernor's designation county. A county designated by
t he governor as an eligible area under RCW 82. 60. 047.

(g)(i) "Eligible investnment project” neans that portion of
an investnment project which:

(A) Is directly utilized to create at |east one new full-
time qualified enploynent position for each seven hundred fifty
t housand dollars of investnent on which a deferral is requested,;
and

(B) Either initiates a new operation, or expands or
diversifies a current operation by expanding, equipping, or
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renovating an existing facility wth costs in excess of twenty-
five percent of the true and fair value of the facility prior to
i mprovenent . "I nmprovenent” nmeans the physical alteration by
significant expansion, nodernization, or renovation of an
existing facility, wexcluding land, where the <cost of such

expansion, etc., exceeds twenty-five percent of the true and
fair value of the existing facility prior to the initiation of
t he expansion or renovation. The term "inprovenent"” is further

defined to include those portions of an existing facility which
do not increase the usable floor space, but is limted to the
renovati on, nodernization, or any other form of alteration or
addition and the equipnent and nachinery installed therein
during the course of construction. The twenty-five percent test
may be satisfied by considering the value of both the building
and nmachinery and equi pnent; however, at |east forty percent of
the total renovation costs nust be attributable to the physica
renovation of the building structure alone. "True and fair
value" neans the value listed on the assessnent roles as
determ ned by the county assessor for the buildings or equipnent
for ad valorem property tax purposes at the tine of application.

(iit) "Eligible investnent project” does not include either
an investnment project undertaken by a light and power business
as defined in RCW 82.16.010, other than cogeneration projects
that are both an integral part of a manufacturing facility and
owned at least fifty percent by the manufacturer, or investnent
projects that have already received deferrals wunder chapter
82. 60 RCW

(h) "Industrial fixture" means an item attached to a
building or to land. Fixtures becone part of the real estate to
which they are attached and upon attachment are classified as

real property, not personal property. Exanpl es of "industria
fixtures" are fuel oil Ilines, boilers, craneways, and certain
concrete sl abs.

(i) "Initiation of construction,” in regards to the

construction of new buildings, neans the commencenent of on-site
constructi on work.

(j) "Initiation of construction,” in regards to the
construction of expanding or renovating existing structures for
the purpose of increasing floor space or production capacity
used for manufacturing and research and devel opnent, neans the

comencenent of t he new construction by renovati on,
nmoder ni zati on, or expansion, by physical alteration.

(k) "Investnent project” means an investnment in qualified
buil dings or qualified machinery and equipnent, including |abor
and services rendered in the planning, installation, and
construction of the project. A person who does not build or

remodel his or her own building, but leases froma third party,

is eligible for sales and use tax deferral on the machinery and

equi pnent provided that an investnent in qualified machinery and
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equi pnent is nmade by such person and a new structure used to
house the manufacturing activities is constructed.

(1) "Manufacturing"” has the neaning given in RCW 82.04. 120.
Manufacturing, for purposes of the distressed area deferral
program al so includes conputer programmng, the production of
conputer software, and other conputer-related services, and the
activities performed by research and devel opnent | aboratories
and comercial testing |aboratories.

(m "Operationally conplete" neans the project is capable
of being used for its intended purpose as described in the
appl i cation.

(n) "Person" has the neaning given in RCW 82.04.030.
"Person” does not include the state of Wshington or its
institutions. "Person" can be either a |essee or a |lessor, who
can apply separately for individual investnent projects at the
sane site, if they conply with the other requirenents of RCW
82. 60. The |essor/owner of the structure is not eligible for
deferral unless the wunderlying ownership of the buildings,
machi nery, or equipnment vests exclusively in the |essor/owner,
or unless the lessor has by witten contract agreed to pass the
econom c benefit of the deferral to the lessee in the form of
reduced rent paynents.

(o) "Qualified buildings" are limted to structures used
for manufacturing and research and developnent activities.
"Qualified buildings" include plant offices and warehouses if
such facilities are essential or an integral part of a factory,
mll, plant, or |aboratory. "Office" neans space used by
professional, <clerical, or admnistrative staff. For pl ant
office space to be a qualified building its wuse nust be
essential or integral to the manufacturing or research and
devel opnent operation. Ofice space that is used by supervisors
and their staff, by technicians, by payroll staff, by the safety
officer, and by the training staff are exanples of qualifying
of fice space. "Warehouse" neans facilities used for the storage
of raw materials or finished goods.

(p) "Qualified enploynent position”™ neans a permanent full -
time enployee enployed in the eligible investnment project during

the entire tax year. The "entire tax year" nmeans the full-tine
position is filled for a period of twelve consecutive nonths.
"Full tinme" nmeans at l|east 35 hours per week, 455 hours a
gquarter, or 1,820 hours a year.

(q) "Qualified machinery and equipnment” neans all new
i ndustri al and research fixtures, equi prent , and support

facilities that are an integral and necessary part of a
manuf acturing operation or research and devel opment operation.
"Qualified mchinery and equipnent” includes: Conmput ers,
sof t war e, data processing equipnent, | aboratory equi pnent;
manuf acturing conponents such as belts, pulleys, shafts and
noving parts; nolds, tools and dies; operating structures; and

[ 14 ] OTS- 4548. 4



all equipment used to control or operate mnmachinery. It also
i ncl udes machi nery and equi pnent acquired under the terns of a
| ease by the recipient. "New' as used in this subsection neans
either new to the taxing jurisdiction of the state or new to the
certificate hol der

(r) "Research and developnent” neans the devel opnent,
refinement, testing, nmarketing, and comercialization of a
product, service, or process before commercial sales have begun.
As used in this subsection, "comrercial sales" excludes sal es of
prototypes or sales for market testing if the total gross
receipts from such sales of the product, service, or process do
not exceed one mllion dollars.

(s) "Recipient"” neans a person receiving a tax deferral
under this program

(15) Issuance of deferral certificate. The departnment wl|
issue a sales and use tax deferral certificate for state and
| ocal sales and use taxes due under chapters 82.08, 82.12, and
82.14 RCW for an eligible investnment project. The depart nent
will state on the certificate the amunt of tax deferral for
which the recipient is eligible. Reci pi ents nust keep track of
how much tax is deferred.

(16) Eligible investnent anount.

(a) Projects located in wunenploynent counties, MSAs,
governor -desi gnated counti es, or tinmber inpact towns are
eligible for a deferral on the portion of the investnent project
that represents one new qualified enploynent position for each
seven hundred fifty thousand dollars of investnent. The
eligible anmpbunt is conputed by dividing the total qualifying
project costs by seven hundred fifty thousand, the result being

the qualified enploynent positions. In addition, the nunber of
qualified enploynent positions created by an investnent project
will be reduced by the nunmber of full-time enploynent positions
mai ntai ned by the recipient in any other community in this state
that are displaced as a result of the investnment project. This
is the nunber of positions used as the hiring benchmark. The
qualified enploynment positions nust be filled by the end of year
t hr ee. Monitoring and reporting procedures are set forth in
subsection (23) of this rule. |In addition, buildings that wl]l

be used partly for manufacturing or research and devel opnent and
partly for other purposes are eligible for a deferral on a
proportionate basis. Subsection (17) of this rule explains the
procedure for apportionnent.

(b) Projects located in CEZs, counties containing CEZs, or
counties contiguous to an eligible county, are eligible for a
deferral if the project neets specific hiring requirenents. The
recipient is eligible for a deferral on the portion of the
i nvestnment project that represents one new qualified enploynent
position for each seven hundred fifty thousand dollars of
i nvest ment . The eligible amount is conmputed by dividing the
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total qualifying project costs by seven hundred fifty thousand,

the result being the qualified enploynent positions. This is
the nunber of positions used as the hiring benchmark over the
life of the deferral. The qualified enploynent positions are

reviewed each year, beginning Decenber 31st of the year the
project is operationally conplete and each year for seven years.
Monitoring and reporting procedures are set forth in subsection
(23) of this rule. In addition, buildings that wll be used
partly for manufacturing or research and devel opnent and partly
for other purposes are eligible for a deferral on a
proportionate basis. Subsection (17) of this rule explains the
procedure for apportionnent.

(c) In addition to the hiring requirenents for new
positions wunder (b) of this subsection, the recipient of a
deferral for an expansion or diversification of an existing
facility nust ensure that he or she nmmintains the sane
percentage of enploynent positions filled by residents of the
contiguous county or the CEZ that existed prior to the
application being nmade. The departnment has instituted a
geographic information system (GS) to assist taxpayers in
determ ning taxing jurisdiction boundaries, local tax rates, and
a mapping and address |ookup system to determ ne whether a
specific address is within a CEZ The system is available on
the departnment's internet website at http://ww.dor.wa.gov.
Thi s percentage nust be maintained for seven years.

(d) Qualified enploynent positions does not include those
persons hired in excess of the ratio of one enployee per
required dollar of investnment for which a deferral is granted.
In the event an enployee is either voluntarily or involuntarily
separated from enploynent, the enploynment position wll be
considered filled if the enployer is either training or actively
recruiting a replacenent enployee so long as the position is not
actually vacant for any period in excess of thirty consecutive
days.

(17) Apporti onnent of costs between qualifying and
nonqual i fyi ng investnents. The deferral is allowable only in
respect to investnment in the construction of a new building or
the expansion or renovation of existing buildings wused in
manuf acturi ng, research and devel opnent.

(a) Where a building(s) is used partly for manufacturing or
research and devel opnent and partly for purposes which do not

qualify for deferral wunder this rule the deferral wll be
determ ned by apportionnment of the total project costs. The
applicable tax deferral wll be determ ned by apportionnent

according to the ratio the construction cost per square foot of
that portion of the building(s) directly used for manufacturing
or research and devel opnent purposes bears to the construction
cost per square foot of the total building(s).

Apportionment formula:
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Eligible square feet of building(s)
= Percent Eligible

Total square feet of building(s)
Percent Eligible x Total Project Costs = Eligible Costs.

"Total Project Costs' means cost of multipurpose buildings
and other improvement costs associated with the deferral
project. Machinery and equipment are not included in this
calculation.  Common areas, such as hallways and
bathrooms, are not included in the square feet figure for
either the numerator or the denominator. The cost of the
common areas is multiplied by the percent eligible to
determine the portion of the common areathat is eligible for
deferral.
Eligible Tax Deferred = Eligible Cost x Tax Rate.

(b) Qualified machinery and equipnent is not subject to
apportionnent.

(18) Leased equipnent. The amount of tax deferra
al l owabl e for | eased equi pnent is the anount of t he
consideration paid by the recipient to the |essor over the
initial term of the |ease, excluding any period of extension or
option to renew, up to the last date for repaynent of the
deferred taxes. After that date the recipient nust pay the
appropriate sales taxes to the lessor for the remaining term of
t he | ease.

(19) Application procedure and review process. An
application for sales and use tax deferral under this program
must be nade prior to the initiation of construction and the
acqui sition of machinery and equi pment. Persons who apply after
construction is initiated or after acquisition of machinery and
equi pnent are not eligible for the program

(a) Application forms will be supplied to the applicant by
t he departnent upon request. The conpleted application may be
sent by FAX to (360) 586-2163 or miled to the followng
addr ess:

State of Washi ngton
Depart nent of Revenue
Speci al Programns

P. O Box 448

A ynpia, WA 98507-0448

(b) The departnment will verify the information contained in
the application and approve or disapprove the application within

si xty days. If approved, the departnent wll issue a tax
deferral certificate. If disapproved, the departnment wll
notify the applicant as to the reason(s) for disapproval. The

US. Post Ofice postmark or FAX date will be used as the date
of application.

(c) The applicant may seek admnistrative review of the
departnent's disapproval of an application within thirty days

[ 17 ] OTS- 4548. 4



from the date of notice of disallowance pursuant to the
provisions of WAC 458-20-100, Appeals, smal | clainms and
settlenents. The filing of a petition for review with the
departnent starts a review of departnental action.

(20) Eligible area criteria. The departnent will use the
statewi de and county unenploynent statistics as |ast published
by the departnent. Ti mber inpact town designhation is based on
information provided by the departnment of enploynent security.
The departnment will update the list of eligible areas by county,
annual | y.

(21) Use of the certificate. A tax deferral certificate
i ssued under this program will be for the use of the recipient
for deferral of sales and use taxes due on each eligible
i nvest ment project. Deferral is |limted only to investnent in
qualified buildings or qualified machinery and equipnent as
defined in Part 1I1. Thus, sales and use taxes cannot be
deferred on itens that do not becone part of the qualified
bui | di ngs, machinery, or equipnent. In addition, the deferra
is not to be used to defer the taxes of the persons with whom
the recipient does business, persons the recipient hires, or
enpl oyees of the recipient. The tax deferral certificate is be
used in a manner simlar to that of a resale certificate as set
forth in WAC 458-20-102, Resale certificates. The certificate
hol der nust provide a copy of the tax deferral certificate to
the seller at the tinme goods or services are purchased. The
seller will be relieved of the responsibility for collection of
the sales or use tax upon presentation of the certificate. The
seller nust retain a copy of the certificate as part of its
permanent records for a period of at |least five years. A
bl anket certificate my be provided by the certificate holder
and accepted by the seller covering all such purchases relative

to the eligible project. The seller is liable for business and
occupation tax on all tax deferral sales.
(22) Project operationally conplete. An applicant nust

provide the departnent with the estimated cost of the investnent
project at the tinme the application is nmade. Follow ng approval
of the application and issuance of a tax deferral certificate, a
certificate holder nust notify the department, in witing, when
the value of the investnent project reaches the estimted cost
as stated on the tax deferral certificate.

(a) If a certificate holder has reached its Ilevel of
estimated costs and the project is not operationally conplete,
the certificate holder my request an anended certificate
stating a revised amount upon which the deferral of sales and
use taxes is requested. Requests nmust be nmailed or faxed to the
depart nent.

(b) The certificate holder nust notify the departnment in
writing when the construction project is operationally conplete.
The departnment will certify the date on which the project was
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operationally conplete. The recipient of the deferral nust
mai ntain the manufacturing or research and devel opnent activity
for eight years fromthis date.

(c) The recipient will be notified in witing of the total
anmount of deferred taxes, the date(s) upon which the deferred
taxes nust be paid, and any reports required to be submtted in
t he subsequent years. If the departnent disallows any portion
of the anmpunt of sales and use taxes requested for deferral, the
recipient may seek admnistrative review of the departnent's
action within thirty days from the date of the notice of
di sal | ownance pursuant to the provisions of WAC 458-20-100,
Appeal s, small clains and settlenents. The filing of a petition
for review with the departnent starts a review of departnental
action.

(23) Reporting and nonitoring procedure. Requi renment to
submt annual reports. Each recipient of a sales and use tax
deferral nust submit a report to the departnent on Decenber 31st
of the year in which the investnent project is certified by the
departnment as having been operationally conpleted, and on
Decenber 31st of each of the seven succeeding cal endar years.
The report nust be made to the departnent in a form and manner
prescribed by the departnent. The report nust contain
information regarding the actual enploynent related to the
project and any other information required by the departnent.
If the recipient fails to submt a report or submts an
i nadequate or falsified report, the departnent nay declare the
anmount of deferred taxes outstanding to be immediately due and
payabl e. An inadequate or falsified report is one that contains
material om ssions or contains knowingly false statenents and
i nformati on.

(24) Repaynent of deferred taxes. Repaynment of tax
deferred under chapter 82.60 RCWis excused, except as otherw se
provided in RCW 82.60.070 and this subsection on an investnent
project for which a deferral has been granted under chapter
82.60 RCWafter June 30, 1994.

(a) The follow ng describes the various circunstances under
whi ch repaynent of the deferral may be required. Qut st andi ng

taxes are determned by reference to the follow ng table. The
table presunes the taxpayer maintained eligibility for the
entire year. See subsection (c) for repaynent and waiver for
deferrals with hiring requirenents.

Repayment Y ear Percentage of

Deferred Tax Waived

1 (Y ear operationally complete) 0%

2 0%

3 0%

4 10%
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15%
20%

25%

o N O O

30%

Any action taken by the departnent to disqualify a
recipient for tax deferral or require paynent of all or part of
deferred taxes is subject to adm nistrative review pursuant to
the provisions of WAC 458-20-100, Appeals, small clainms and
settlenments. The filing of a petition for review with the
departnent starts a review of departnental action.

(b) Failure of investnent project to satisfy general
conditions. If, on the basis of the recipient's annual report
or other information, including that submtted by the departnent
of enploynent security, the departnent finds that an investnent
project is not eligible for tax deferral, other than failure to
create the required nunmber of positions, the departnment wll
declare the anmount of deferred taxes outstanding to be
i mredi ately due. For exanple, a reason for disqualification
would be that the facility is not used for manufacturing or
research and devel opnent operati ons.

(c) Failure of investnment project to satisfy enploynent
positions conditions. If, on the basis of the recipient's
annual report or other information, the department finds that an
investnment project has been operationally conplete for three
years and has failed to create the required nunber of qualified
enpl oynent positions, the anobunt of taxes deferred wll be
i mredi ately due. The departnment will assess interest at the
rate and as provided for delinquent excise taxes under RCW
82.32.050 (retroactively to the date of deferral). No penalties
wi |l be assessed.

(d) Failure of investnent project to satisfy enployee
resi dency requirenents. If, on the basis of the recipient's
annual report or other information, the departnent finds that an
i nvest ment project under RCW 82.60.040 (1)(b) or (c) has failed
to conply with the special hiring requirenents of RCW 82.60.045
for any cal endar year for which reports are required under this
subsection, twelve and one-half percent of the anount of

deferred taxes wll be inmmediately due. For each year a
deferral's requirenents are nmet twelve and one-half percent of
the amount of deferred taxes wll be waived. The depart nment
will assess interest at the rate provided for delinquent excise
taxes under RCW 82.32.050, retroactively to the date of
deferral. No penalties will be assessed.

(e) The departnment of enploynent security nmakes and
certifies to the departnent all determ nations of enploynent and
wages required under this subsection, per request.
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(25) Debt not extinguished because of insolvency or sale
| nsol vency or other failure of the recipient does not extinguish

the debt for deferred taxes nor wll the sale, exchange, or
other disposition of the recipient's business extinguish the
debt for the deferred taxes. Transfer of ownership does not
termnate the deferral. The deferral is transferred, subject to
the successor neeting the eligibility requirements of this
chapter, for the remaining periods of the deferral. Any person

who becones a successor (see WAC 458-20-216) to such investnent
project is liable for the full amunt of any unpaid, deferred
taxes under the sane ternms and conditions as the original
recipient.

(26) Disclosure of information. Applications and reports
received by the departnent under chapter 82.60 RCW are not
confidential and are subject to disclosure. (RCWB82.60.100.)

PART |11
Applications fromJuly 1, 1992, to June 30, 1994

(27) Definitions. For the purposes of this part, the
followng definitions apply for applications made after July 1,
1992, but before July 1, 1994:

(a) "Acquisition of equipnent or rmachinery" neans the
equi pnent and machinery is under the dom nion and control of the
recipi ent.

(b) "Applicant” neans a person applying for a tax deferra
under chapter 82.60 RCW

(c) "Certificate holder" neans an applicant to whom a tax
deferral certificate has been issued.

(d) "Conmputer-related services" nmeans services that are
connected or interact directly in the mnufacture of conputer
hardware or software or the programmng of the manufactured

har dwar e. This includes the nmanufacture of hardware such as
chi ps, keyboar ds, nonitors, any other hardware, and the
conponents of these itens. It includes creating operating
systens and software that will be copied and sold as canned
sof t war e. "Conputer-related services" does not i ncl ude
informati on services. The activities performed by the

manuf acturer to test, correct, revise, and upgrade software or
hardware before they are approved for sale to the consuner are
consi dered conputer-related services in this instance.

(e) "Departnent” neans the departnent of revenue.

(f) "Eligible area" neans:

(1) Unenpl oynent county. A county in which the average
| evel of unenpl oynent for the three cal endar years preceding the
year in which an application is filed exceeds the average state
unenpl oynent for those years by twenty percent. The departnent
may conpare the county's average unenploynent rate in the prior
three years to one hundred twenty percent of the state's average

[ 21 ] OTS- 4548. 4



unenpl oynent rate based on official unenpl oynent  figures
publ i shed by the departnent of enploynent security;

(i) MBA A netropolitan statistical area, as defined by
the Ofice of Federal Statistical Policy and Standards, United
States Departnment of Comrerce, in which the average |evel of
unenpl oynent for the calendar year immediately preceding the
year in which an application is filed under chapter 82.60 RCW
exceeds the average state unenpl oynent for such cal endar year by
twenty percent; or

(rii) CEZ Beginning July 1, 1993, a designated comunity
enpower nent zone approved under RCW 43. 63A. 700.

(g)(i) "Eligible investnent project” neans that portion of
an investnment project which:

(A) Is directly utilized to create at |east one new full-
time qualified enploynment position for each three hundred
t housand dollars of investnent on which a deferral is requested,;
and

(B) Either initiates a new operation, or expands or
diversifies a current operation by expanding, or renovating an
existing building with costs in excess of twenty-five percent of
the true and fair value of the plant conplex prior to
i mprovenent . "I nprovenent” nmeans the physical alteration by
significant expansion, nodernization, or renovation of an
exi sting plant conplex, excluding |and, where the cost of such

expansion, etc., exceeds twenty-five percent of the true and
fair value of the existing plant conplex prior to the initiation
of the expansion or renovation. The term "inprovenent"” is

further defined to include those portions of an existing
buil ding which do not increase the usable floor space, but is
limted to the renovation, nodernization, or any other form of
alteration or addition and the equi pnent and nmachinery installed
therein during the course of construction. The twenty-five
percent test may be satisfied by considering the value of both
the building and machinery and equipnent; however, at |east
forty percent of the total renovation costs nust be attributable
to the physical renovation of the building structure alone.
"True and fair value" neans the value listed on the assessnent
roles as determined by the county assessor for the |and,
bui | di ngs, or equipnment for ad valorem property tax purposes at
the tinme of application; or

(© Acquires nachinery and equi pnent to be used for either
manuf acturing or research and devel opnent. The | essor/owner of
the structure is not eligible for a deferral wunless the
underlying ownership of the buildings, machinery, and equi pment
vests exclusively in the same person.

(ii) "Eligible investnent project” does not include any
portion of an investment project undertaken by a |ight and power
busi ness as defined in RCW 82.16.010 or investnent projects that
have al ready received deferrals under chapter 82. 60 RCW
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(h) "Industrial fixture”™ neans an item attached to a
building or to land. Fixtures becone part of the real estate to
which they are attached and upon attachnment are classified as

real property, not personal property. Exanpl es of "industria
fixtures" are fuel oil lines, boilers, craneways, and certain
concrete sl abs.

(i) "Initiation of construction,” in regards to the

construction of new buildings, neans the commencenent of on-site
construction work.

(j) "Initiation of construction,” in regards to the
construction of expanding or renovating existing structures for
the purpose of increasing floor space or production capacity
used for manufacturing and research and devel opnent, neans the
commencenent of new construction by renovation, nodernization,
or expansi on, by physical alteration.

(k) "lInvestnment project” nmeans an investnment in qualified
bui | di ngs and qualified machi nery and equi pnent, including |abor
and services rendered in the planning, installation, and

construction of the project.

(1) "Manufacturing" has the neaning given in RCW 82.04. 120.
Manuf acturing, for purposes of the distressed area deferral
program also includes conputer programmng, the production of
conput er software, and other conputer-related services, and the
activities performed by research and devel opnent | aboratories
and commercial testing |aboratories.

(m "Operationally conplete” neans the project is capable
of being used for its intended purpose as described in the
appl i cation.

(n) "Person" has the neaning given in RCW 82.04.030.
"Person” does not include the state of Wshington or its
institutions. "Person" can be either a |essee or a |essor, who
can apply separately for individual investnent projects at the
same site, if they conply with the other requirenments of this
chapter. The |essor/owner of the structure is not eligible for
deferral unless the wunderlying ownership of the buildings,
machi nery, or equi pnent vests in the |essor/owner, or unless the
| essor has by witten contract agreed to pass the economc
benefit of the deferral to the lessee in the form of reduced
rent paynents.

(o) "Qualified buildings" are limted to structures used
for manufacturing and research and developnent activities.
"Qualified buildings" include plant offices and warehouses if
such facilities are essential or an integral part of a factory,
mll, plant, or |aboratory. "OFfice" mnmeans space used by
professional, clerical, or admnistrative staff. For pl ant
office space to be a qualified building, its use nust be
essential or integral to the nmanufacturing or research and
devel opnent operation. Ofice space that is used by supervisors
and their staff, by technicians, by payroll staff, by the safety
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officer, and by the training staff are exanples of qualifying
of fice space. "Wirehouse" neans facilities used for the storage
of raw materials or finished goods.

(p) "Qualified enploynment position" neans a permanent full -
time enployee enployed in the eligible investnent project during
the entire tax year. The "entire tax year" neans the full-tine
position is filled for a period of twelve consecutive nonths.
"Full tinme" neans at |east 35 hours a week, 455 hours a quarter,
or 1,820 hours a year

(q) "Qualified machinery and equipnent” neans all new
i ndustri al and research fixtures, equi prent , and support
facilities that are an integral and necessary part of a
manuf acturing operation or research and devel opnment operation.
"Qualified machinery and equipnent” includes: Conput ers,
sof t war e, data processing equipnent, | aboratory equi pnent;
manuf acturing conponents such as belts, pulleys, shafts and
noving parts; nolds, tools and dies; operating structures; and

all equipnment used to control or operate nachinery. It also
i ncl udes machi nery and equi pnent acquired under the terns of a
|l ong- or short-term | ease by the recipient. "New' as used in

this subsection neans either new to the taxing jurisdiction of
the state or newto the certificate hol der

(r) "Recipient" neans a person receiving a tax deferral
under this program

(s) "Research and developnment” mneans the devel opnent,
refinement, testing, nmarketing, and comercialization of a
product, service, or process before commercial sales have begun.
As used in this subsection, "comrercial sales" excludes sal es of
prototypes or sales for market testing if the total gross
receipts from such sales of the product, service, or process do
not exceed one mllion dollars.

(28) Issuance of deferral certificate. The departnent wl|
issue a sales and use tax deferral certificate for state and
| ocal sales and use taxes due under chapters 82.08, 82.12, and
82.14 RCW for an eligible investnent project. The depart nent
will state on the certificate the ampunt of tax deferral for
which the recipient is eligible. Reci pi ents nust keep track of
how nmuch deferral is taken.

(29) Eligible investnent anount. Reci pients are eligible
for a deferral on investnent wused to create enploynent
posi tions.

(a) Total qualifying project costs nust be examned to
determ ne the nunber of positions associated wth the project.
Total qualifying project costs are divided by three hundred
t housand, the result being the qualified enploynment positions.
This is the nunber of positions used as the hiring benchmark at
the end of year three. The qualified enploynent positions are
reviewed in the third year, follow ng Decenber 31st of the year
the project is operationally conplete. If the recipient has
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failed to create the requisite nunber of ©positions, the
departnment will issue an assessnment under subsection (37) of
this rule. Buildings that will be used partly for manufacturing
or research and devel opnent and partly for other purposes are
eligible for a deferral on a proportionate basis. Subsecti on
(30) of this rule explains the procedure for apportionnent.

(b) Qualified enploynent positions does not include those
persons hired in excess of the ratio of one enployee per
required dollar of investnment for which a deferral is granted.
In the event an enployee is either voluntarily or involuntarily
separated from enploynent, the enploynment position wll be
considered filled if the enployer is either training or actively
recruiting a replacenent enployee so long as the position is not
actually vacant for any period in excess of thirty consecutive
days.

(30) Apporti onnent of costs between qualifying and
nonqual i fyi ng investnents. The deferral is allowable only in
respect to investnment in the construction of a new building or
t he expansion or renovation of existing buildings directly used
in manufacturing activities, and directly used in the activities
perfornmed by research and devel opnent | aboratori es.

(a) Where a building(s) is used partly for manufacturing or
research and devel opnent and partly for purposes, which do not

qualify for deferral wunder this rule, the deferral wll be
determ ned by apportionnment of the total project costs. The
applicable tax deferral wll be determined by apportionnment

according to the ratio the construction cost per square foot of
that portion of the building(s) directly used for manufacturing
or research and devel opnent purposes bears to the construction
cost per square foot of the total building(s).

Apportionment formula:

Eligible square feet of building(s)
= Percent Eligible

Total square feet of building(s)
Percent Eligible x Total Project Costs = Eligible Costs.

"Total Project Costs' means cost of multipurpose buildings
and other improvement costs associated with the deferral
project. Machinery and equipment are not included in this
calculation. Common areas, such as hallways and
bathrooms, are not included in the square feet figure for
either the numerator or the denominator. The cost of the
common areas is multiplied by the percent eligible to
determine the portion of the common areathat is eligible for
deferral.

Eligible Tax Deferred = Eligible Cost x Tax Rate.
(b) Qualified machinery and equipnent is not subject to

apportionnent.
(31) Leased equipnent. The amount of tax deferra

al l owabl e for | eased equi pnent is the anpunt of t he
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consideration paid by the recipient to the |essor over the
initial term of the |ease, excluding any period of extension or
option to renew, up to the last date for repaynent of the
deferred taxes. After that date the recipient nust pay the
appropriate sales taxes to the lessor for the remaining term of
t he | ease.

(32) Application procedure and review process. An
application for sales and use tax deferral under this program
must be nmade prior to the initiation of construction and the
acqui sition of equipnment or machinery. Persons who apply after
construction is initiated or finished or after acquisition of
machi nery and equi pnent are not eligible for the program

(a) Application forms will be supplied to the applicant by
t he departnent upon request. The conpleted application may be
sent by FAX to (360) 586-2163 or miled to the followng
addr ess:

State of Washi ngton
Depart nment of Revenue
Speci al Programns

P. 0. Box 448

A ynpia, WA 98507-0448

(b) The departnment will verify the information contained in
the application and either approve or disapprove the application
within sixty days. |If approved, the departnment wll issue a tax
deferral certificate. If disapproved, the departnent wll
notify the applicant as to the reason(s) for disapproval. The
U S Post Ofice postmark or FAX date will be used as the date
of application.

(c) The applicant nmay seek administrative review of the
departnent's refusal to issue a certificate pursuant to the
provisions of WAC 458-20-100, Appeal s, smal | clains and
settlenents, within thirty days from the date of notice of the

departnent's refusal, or wthin any extension of such tine
granted by the departnment. The filing of a petition for review
with the departnment starts a review of departnental action.

(33) Unenploynent criteria. For purposes of naking

application for tax deferral and of approving such applications,
the statewi de and county unenploynent statistics |ast published

by the departnment will be used to determine eligible areas. The
departnment will update the list of eligible areas by county, on
an annual basis.

(34) Use of the certificate. A tax deferral certificate

i ssued under this programis for the use of the recipient for
deferral of sales and use taxes due on each eligible investnent

proj ect. Deferral is limted only to investnent in qualified
buildings or qualified machinery and equipnent as defined in
Part 111. Thus, sales and use taxes cannot be deferred on itens

that do not becone part of the qualified buildings, machinery,
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or equi pnent.
The tax deferral certificate is to be used in a nmnner
simlar to that of a resale certificate as set forth in WAC 458-

20-102, Resale certificates. The certificate holder nust
provide a copy of the tax deferral certificate to the seller at
the time goods or services are purchased. The seller wll be
relieved of the responsibility for collection of the sales or
use tax upon presentation of the certificate. The seller nust
retain a copy of the certificate as part of its permnent
records for a period of at least five years. A Dbl anket

certificate my be provided by the certificate holder and
accepted by the seller covering all such purchases relative to

the eligible project. The seller is liable for business and
occupation tax on all tax deferral sales. The deferra
certificate is to defer the taxes of the recipient. For

exanple, the deferral is not to be used to defer the taxes of
the persons with whom the recipient does business, persons the
reci pient hires, or enployees of the recipient.

(35) Project operationally conplete. An applicant nust
provide the departnent with the estimated cost of the investnent
project at the tinme the application is nmade. Follow ng approval
of the application and issuance of a tax deferral certificate, a
certificate holder nust notify the department, in witing, when
the value of the investnent project reaches the estimted cost
as stated on the tax deferral certificate.

(a) If a certificate holder has reached its I|evel of
estimated costs and the project is not operationally conplete,
the certificate holder my request an anended certificate
stating a revised amount upon which the deferral of sales and
use taxes is requested. Requests nmust be nmailed or faxed to the
depart nent.

(b) The certificate holder nust notify the departnent in
witing when the construction project is operationally conplete.
The departnment will certify the date on which the project was
operationally conplete. The recipient of the deferral nust
mai ntain the manufacturing or research and devel opnent activity
for eight years fromthis date

(c) The recipient will be notified in witing of the tota
anmount of deferred taxes, the date(s) upon which the deferred
taxes nust be paid, and any reports required to be submtted in
t he subsequent years. If the departnent disallows all or any
portion of the amunt of sales and use taxes requested for
deferral, the recipient may seek admnistrative review of the
departnent's action pursuant to the provisions of WAC 458-20-
100, wthin thirty days from the date of +the notice of
di sal | owance.

(36) Reporting and nonitoring procedure. Requi renent to
submt annual reports. Each recipient of a sales and use tax
deferral nust subnmit a report to the departnent on Decenber 31st
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of each year during the repaynent period until the tax deferra

is repaid. The report nust be made to the departnent in a form
and manner prescribed by the departnent. The report mnust
contain information regarding the actual enploynent related to
the project and any other information required by the
depart nent. If the recipient fails to submt a report or
submits an inadequate or falsified report, the departnment nmay
declare the amount of deferred taxes outstanding to be
i mredi ately assessed and payabl e. An inadequate or falsified
report is one that contains material omissions or contains
knowi ngly fal se statenents and i nformation

(37) Repaynent of deferred taxes. The recipient nust begin
paying the deferred taxes in the third year after the date
certified by the departnent as the date on which the
construction project has been operationally conpleted.

(a) The first paynment will be due on Decenber 31st of the
third calendar year after such certified date, w th subsequent
annual paynents due on Decenber 31st of the following four
years, with anounts of paynment schedul ed as foll ows:

Repayment Y ear Percentage of
Deferred Tax Repaid

(Year certified operationally complete) 0%
0%
0%

10%

20%

1
2
3
4
5 15%
6
7 25%
8

30%

(b) The departnent nmy authorize an accelerated repaynent
schedul e upon request of the recipient. Interest will not be
charged on any taxes deferred under this part during the period
of deferral, although other penalties and interest applicable to
del i nquent excise taxes nmay be assessed and inposed for any
del i nquent paynents during the repaynent period pursuant to
chapter 82.32 RCW

(c) Taxes deferred on the sale or use of Ilabor directly
applied in the construction of an investnent project for which
def erral has been granted need not be repaid, provi ded
eligibility for the granted tax deferral has been perfected by

nmeeting all of the eligibility requirenents, based upon the
reci pient's annual Decenber 31 reports and any other information
available to the departnent. The recipient nust establish, by

cl ear and convi ncing evidence, the value of all construction and
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installation | abor for which repaynent of sales tax is sought to
be excused. Such evidence nust include, but is not limted to:
A  witten, si gned, and dat ed item zed billing from
construction/installation contractors or independent third party
| abor providers which states the wvalue of |abor charged
separately from the value of materials. This information nust
be maintained in the recipient's pernmanent records for the
departnent's review and verification. In the absence of such
item zed billings in its permanent records, no recipient may be
excused from repaynent of sales tax on the value of |abor in an
anount exceeding thirty percent of its gross construction or
installation contract charges. The value of |abor for which an
excuse from repaynent of sales or use tax nmay be received wll
not exceed the value which is subject to such taxes under the
general provisions of chapters 82.08 and 82. 12 RCW

(d) Failure of investnent project to satisfy general
condi ti ons. If, on the basis of the recipient's annual report
or other information, including that submtted by the departnent
of enploynent security, the departnent finds that an investnent
project is not eligible for tax deferral for reasons other than
failure to create the required nunber of qualified enploynent
positions, the departnment wll declare the anount of deferred
taxes outstanding to be imediately due. For exanple, a reason
for disqualification would be the facility is not used for a
manuf acturing or research and devel opnent operation.

(e) Failure of investnent project to satisfy required
enpl oynent positions. If, on the basis of the recipient's
annual report or other information, the departnent finds that an
investnment project has been operationally conplete for three
years and has failed to create the required nunber of qualified

enpl oynent positions, the departnent wll assess interest but
not penalties, on the deferred taxes for the project. The
departnment wll assess interest at +the rate provided for
del i nquent excise taxes under RCW 82.32.050, retroactively to
the date of the date of deferral. No penalties wll Dbe
assessed.

(f) The departnment of enploynent security nakes and
certifies to the departnent all determ nations of enploynment and
wages required under this subsection, per request.

(g) Any action taken by the departnent to assess interest

or disqualify a recipient for tax deferral will be subject to
adm ni strative review pursuant to the provisions of WAC 458-20-
100, Appeals, small clains and settlenents. The filing of a

petition for review with the departnment starts a review of
departnental action.

(38) Debt not extinguished because of insolvency or sale
| nsol vency or other failure of the recipient does not extinguish
the debt for deferred taxes nor wll the sale, exchange, or
ot her disposition of the recipient's business extinguish the
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debt for the deferred taxes. Transfer of ownership does not
termnate the deferral. The deferral is transferred, subject to
the successor neeting the eligibility requirements of this
chapter, for the remaining periods of the deferral. Any person
who becones a successor (see WAC 458-20-216) to such investnent
project will be liable for the full amunt of any unpaid,
deferred taxes wunder the sanme terns and conditions as the
original recipient.

(39) Disclosure of information. Applications and reports
received by the departnent under chapter 82.60 RCW are not
confidential and are subject to disclosure. (RCWB82.60.100.)
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